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POWER OF COURT OVER LAYMEN PRACTICING LAW
In our Circular No. 56 we reviewed the provisions of the proposed
resolution to amend the Judiciary Article of the Constitution. Among
the proposals is one to assure power in the Court of Appeals to make
and enforce rules and regulations for the admission of attorneys, and
for their control, regulation, and discipline. It has now been suggested
by Mr. Edwin M. Otterbourg, chairman of the American Bar Association's Standing Committee on Unauthorized Practice of the Law, that
this provision be amended so as also to assure power and control over
"all persons practicing or assuming to practice law."
On May 1, 1937, as a result of the concerted action of the bar of the
State represented through numerous of its bar associations, an act went
into effect providing that the Supreme Court shall have power and
control both over lawyers and over laymen practicing or assuming to
practice law. At the same time a subsection was added to Section 750,
Judiciary Law, granting power to the Supreme Court to punish for
criminal contempt any person who unlawfully practices or assumes to
practice law. The purpose of the statute was to remove all doubt that
the court which could discipline attorneys could also directly reach the
activities of laymen who sought to practice law. It had been found in
other states, as well as in New York, that provisions of the Penal Law
were insufficient to control the unauthorized practice of law, but that
the power to do so, when exercised by the court itself, was most effective.
Mr. Otterbourg has therefore recommended an amendment to the
pending proposal to revise the Judiciary Article of the Constitution so
as to extend the power of the Court of Appeals in this behalf. In support
of his proposal he says:
"If the Court of Appeals is given power to determine who
shall and who shall not practice law, and to regulate and discipline
members of the bar, it necessarily follows that the same court should
have the power to enforce its rules and decisions against offenders,
even though they have never been licensed by the court. Granted
power through disciplinary proceedings to protect the public by
pre'entinq attorneys from indulging in improper practice of law,
it would be anomalous if there were no similar power in the same
court to protect the public from illegal practice of the law by lay-
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men. Implicit in the regulation of the practice of law for the protection of the court and public is the necessity for power to regulate
improper or unauthorizedpractice by whomever committed. (Italics
ours.) *
"The omission to give to the Court of Appeals the same power
to ontrol, regulate and discipline persons who 'assume to practice
law', which is at present vested in the Supreme Court under section
88 of the Judiciary Law, is undoubtedly inadvertent. Failure to
specifically vest such power in the Court of Appeals will again raise
the question that in New York State, there is no inherent power
in the court to protect itself, the public and the bar by regulating
the practice of law (see Editorial, New York Law Journal,
April 7, 1938)."
* (How long will Colorado continue to permit justice of the peace court abuses
now existing?)

CONVICTING THE INNOCENT
A book by the above title was published some years ago by Professor Edwin Borchard of the Yale Law School. In such volume Mr.
Borchard gathered together the details of a group of sad cases where
men, who were later indisputably proven innocent, had been convicted
of crime and sentenced to prison. The proof of innocence in many
instances came only after years of penal servitude. As a result of the
revelations set forth in this book, and because of a similar remedy prevailing in certain foreign countries with jurisprudential ideals not
unlike our own, the Congress of the United States in 1938 passed a
carefully worded bill authorizing such convicted persons, after proof of
their innocence had been established, to maintain suit in the Court of
Claims for damages up to $5,000. This bill became law on the President's approval (52 Stat. 438).
It was so drawn that only a person
who did not commit any of the acts with which he was charged and
who, either intentionally or by wilful misconduct or negligence, did not
contribute to bring about his arrest or conviction, might recover.*
*Colorado has a fairly recent case to which the provisions of such an Act would
apply.
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The federal example has now inspired New York legislators to introduce comparable legislation in New York, applicable to persons erroneously convicted of offenses against the State. These bills would
limit such errors, however, to those arising through mistaken identity.
The same limit of recovery, namely, $5,000, as in the federal statute,
is proposed, and the action would be brought in the Court of Claims.
Mistaken identity, however, is not the only cause of convicting
the innocent. Wilful perjury has its place. Moreover, as shown in Mr.
Borchard's convincing book, persons are sometimes "framed." In other
instances the negligence of the District Attorney, or of the court, has
resulted in a miscarriage of justice. Then, too, bones supposedly of a
murdered man have, on occasion, contributed to the conviction of an
individual whose innocence has subsequently been established by the
appearance in the flesh of the man supposedly dead. Such instances as
the foregoing, not arising out of mistaken identity, are covered under
the federal law. It would perhaps seem advisable to amend the bills
now pending so that they will at least not give less relief than in the
federal field. It would be an anomaly if a man innocent of a murder on
an Indian reservation could recover in the federal Court of Claims, but
would not be able to obtain justice in the New York Court of Claims
if convicted of murder alleged to have occurred on a street corner in
one of our cities.
(N. Y. State Bar Assn. Circ. No. 58, Feb. 13, 1940.)

Joint Enterprise
In Newell Contracting Co., vs. Berry, 134 So. 870 (Ala.), the
Court held that the fact that plaintiff and her husband were on a honeymoon trip was not evidence that they were engaged in a joint enterprise
so that his negligence might be imputed to her.
The Court said: "It is a feature of the definition of joint enterprise that the parties must have an equal right to direct and govern the
movements and conduct of each other in respect to the furtherance of
the undertaking."

137

DICTA

SIMULATION OF PROCESS
From time to time a document such as is reproduced below is
brought into the office of DICTA. In this particular case we have checked
with the Clerk of the Supreme Court and have been advised that the
names of Barry Morton, and M. M. McMurria, do not appear on the
roll of registered attorneys for the State of Colorado.
We believe this document is of such a character as to justify action
by the proper committee of the Bar Associations.
BARRY MORTON

M. M. McMURRIA

LEGAL ADVISOR

ASSOCIATE ADVISOR

OFFICE OF

LEGAL DEPARTMENT
ROGERS JEWELRY CO.
526 - 16th Street

Phone TAbor 6548 Ext. 3
Denver, Colo.
ROGERS JEWELRY COMPANY,
vs.
ROBERT Y.

1 Docket

May 29, 1940
No. 1519

-

Mr. Robert Y.
Denver, Colorado.
Dear Mr.
We are anxious to avoid causing you to undergo the unpleasantness of
ATTORNEYS, COURT COSTS, and EMBARRASSMENT and we
are now asking you to pay your honest debt.
We hope that you will take care of this account and see this in the same
honest light that we do.
Please call at our store and make payment immediately or you will
compel us to proceed in the protection of our interest.
Be fair with us and we will be fair with you.
Yours very truly,
BARRY MORTON,

BM:AS

Legal Advisor.
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